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New Surfside Nursing Home and Local 144, Hotel,
Hospital, Nursing Home and Allied Services Un-
ion, Service Employees International Union,
AFL-CIO. Case 29-CA-21696

March 31, 2000

DECISION AND ORDER

BY CHAIRMAN TRUESDALE AND MEMBERS LIEBMAN
AND BRAME

On June 10, 1999, Administrative Law Judge Howard
Edelman issued the attached decision. The Respondent
filed exceptions and a supporting brief, the Charging
Party and the General Counsel filed answering briefs,
and the Respondent filed a reply brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions' and
to adopt the recommended Order as modified and set
forth in full below.

ORDER

The National Labor Relations Board orders that the
Respondent, New Surfside Nursing Home, Far Rock-
away, New York, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

! The judge found that the Union was entitled to the information it
requested, including social security numbers of unit employees. We
agree, except that we shall not require the Respondent to furnish the
social security numbers. It is well established that a violation of the
Act cannot be properly found where the violation was not alleged in the
complaint and the issue was not litigated at the hearing. Waldon, Inc.,
282 NLRB 583 (1986). Here, the complaint did not allege, and the
General Counsel did not contend at trial, that the Respondent unlaw-
fully withheld social security numbers. Therefore, we find no violation
in this respect, and we do not reach the issue the judge discussed of
whether the Union demonstrated the relevance of the social security
numbers. Cf. ABF Freight System, 325 NLRB 546 (1998).

In excepting to the finding that the Union is entitled to Medicaid cost
reports, the Respondent relies on Troy Hill Nursing Home, 326 NLRB
1465 (1998). We find Troy Hill distinguishable. In that case the Board
held that the union failed to establish the relevance of Medicaid cost
reports, which are not presumptively relevant. Here, we agree with the
judge’s finding that the Union demonstrated the relevance of the cost
reports. We also observe that there is no contention the requested cost
reports are confidential financial records.

Under the circumstances of this case, we agree with the judge that,
based on the principles enunciated in Holyoke Water Power Co., 273
NLRB 1369 (1985), enfd. 778 F.2d 49 (1st Cir. 1985), the Union has a
statutory right of reasonable access to the Respondent’s facility to
observe how work is performed in preparation for collective bargain-
ing. See Washington Beef, Inc., 328 NLRB 612 (1999). We find it
unnecessary to pass on the judge’s finding that the Union also has a
contractual right to access and on the Respondent’s contention that the
contractual access allegation of the complaint is barred by Sec. 10(b).
We shall modify the recommended Order and remedy to track the Or-
der we granted in New Surfside Nursing Home, 322 NLRB 531 (1996),
to which the Union refers in its answering brief.

Finally, we shall modify the recommended Order to conform to our
decision in Excel Container, Inc., 325 NLRB 17 (1997).
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(a) Refusing to bargain in good faith with Local 144,
Hotel, Hospital, Nursing Home and Allied Services Un-
ion, Service Employees International Union, AFL-CIO
by denying the Union the information it requested in its
letter of February 27, 1998, except for employee social
security numbers.

(b) Refusing to bargain in good faith with the Union
by denying the Union’s requests for access to its facility
by the Union’s representative in order for the Union to
observe how work is performed in preparation for collec-
tive bargaining.

(¢) In any like or related manner interfering with, re-
straining, or coercing you in the exercise of the rights
guaranteed you by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Furnish to the Union, in writing, the information it
requested in its letter dated February 27, 1998, except for
employee social security numbers.

(b) On request, grant access to its Far Rockaway, New
York facility to a representative designated by the Union
for reasonable periods and at reasonable times, sufficient
to allow the Union’s representative to observe how work
is performed in preparation for collective bargaining.

(c) Within 14 days after service by the Region, post at
its Far Rockaway, New York facility copies of the at-
tached notice marked “Appendix.”* Copies of the notice,
on forms provided by the Regional Director for Region
29, after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and
maintained for 60 consecutive days in conspicuous
places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. In the
event that, during the pendency of these proceedings, the
Respondent has gone out of business or closed the facil-
ity involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the no-
tice to all current and former employees employed by the
Respondent at any time since December 16, 1997.

(d) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

2 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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APPENDIX

NoOTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us to
post and abide by this notice.

WE WILL NOT refuse to bargain in good faith with Local
144, Hotel, Hospital, Nursing Home and Allied Services
Union, Service Employees International Union, AFL—
CIO by denying the Union the information it requested in
its letter of February 27, 1998, except for employee so-
cial security numbers.

WE WILL NOT refuse to bargain in good faith with the
Union by denying the Union’s requests for access to our
facility by the Union’s representative in order for the
Union to observe how work is performed in preparation
for collective bargaining.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

WE wiLL furnish to the Union, in writing, the informa-
tion it requested in its letter dated February 27, 1998,
except for employee social security numbers.

WE WILL, on request, grant access to our Far Rockaway,
New York facility to a representative designated by the
Union for reasonable periods and at reasonable times,
sufficient to allow the Union’s representative to observe
how work is performed in preparation for collective bar-
gaining.

NEW SURFSIDE NURSING HOME
Larry Singer Esq. and Carlos G. Colon-Mochargo, Esq., for the
General Counsel.
Eric C. Stuart Esq. (Peckar & Abramson), for the Respondent.
Ellen Dichner Esq. (Gladstein, Raif & Meginnias LLP), for the
Charging Party.
DECISION

HowARD EDELMAN, Administrative Law Judge. This case
was tried before me on December 7 and 8, 1998, in Brooklyn,
New York.

Pursuant to charges filed by Local 144, Hotel Hospital, Nurs-
ing Home and Allied Services Union, Service Employees Inter-
national Union, AFL—CIO (the Union), against New Surfside
Nursing Home (Respondent), a complaint and amended com-
plaint issued on May 18 and June 10, 1998, respectively, alleg-
ing violations of Section 8(a)(1) and (5) of the Act. The thrust
of the complaints alleges that Respondent refused to supply
information to the Union, when requested, and failed to grant
access to union representatives in order to prepare for collec-
tive-bargaining negotiations.

On the entire record in this case, including my observation of
the demeanor of the witnesses, and a careful examination of the
briefs submitted by all parties, I make the following findings of
fact, and conclusions of law.
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The Respondent is a sole proprietorship with its office and
facility located in Far Rockaway, New York, where it is en-
gaged in the operation of a nursing home. Respondent, in the
course and conduct of its operations, annually receives gross
revenues in excess of $100,000. Respondent also purchases
and receives at its Far Rockaway facility goods valued at in
excess of $50,000 directly from points located outside the State
of New York.

It is admitted, and I find that, Respondent is engaged in in-
terstate commerce within the meaning of Section 2(2), (6), and
(7) of the Act, and a health care facility within the meaning of
2(14) of the Act.

It is also admitted, and I conclude, that the Union is a labor
organization within the meaning of Section 2(5) of the Act.

It is admitted, and I conclude, that the Union is the collec-
tive-bargaining representative of the following units of employ-
ees employed by Respondent:

Unit A: All registered nurses excluding professionals, confi-
dentials, and supervisors as defined in Section 2(11) of the
Act.

Unit B: All licensed practical nurses excluding professionals,
confidentials, and supervisors as defined in Section 2(11) of
the Act.

Unit C: All aides and orderlies, porters and maids, laundry
workers, attendants, head porters, groundsmen, gardeners,
housekeepers, firemen/handymen, maintenance employees,
painters, window cleaners, licensed engineers, dishwash-
ers/kitchen helpers, second cooks, first cooks, assistant chefs,
chefs, telephone operators, clerks, admitting, medical records,
Medicaid, accounts receivable clerks, assistant dietitians, die-
titians (nonsupervisory), and recreation worker aides, exlcud-
ing professionals, confidentials, and supervisors as defined in
Section 2(11) of the Act.

See also New Surfside Nursing Home, 322 NLRB 531 (1996).

The Respondent and the Union have been bound by a series
of successive collective-bargaining agreements; the most recent
of which expired on March 30, 1990. Respondent asserted at
the trial that the last major set of negotiations took place prior
to January 1991. The Respondent contends it submitted a final
offer to the Union on January 9, 1991.

In September 1997, Peter Marks was hired by the trustee of
Local 144 as an assistant to the trustee for collective bargain-
ing.1 At around that time, Marks became involved in collec-
tive-bargaining negotiations with Respondent serving as the
Union’s principal spokesperson. There was a lengthy hiatus in
bargaining before Marks assumed the role of the chief spokes-
person for the Union.”> At around the time Marks began bar-
gaining with Respondent, Respondent informed him of its final
offer and advised him that the offer had been implemented.

At a bargaining session on November 3, 1997, Marks handed
David Lew, Respondent’s attorney and chief spokesperson in
negotiations, a document requesting information the Union

! Local 144 was placed in trusteeship at which time the former Local
144 president, Frank Russo, was relieved of his duties.

% There is little record evidence concerning the parties’ bargaining
history from the Union’s perspective because Peter Marks has no in-
volvement in bargaining prior to September 1997 and had difficulty
obtaining union files which had been destroyed by the trustee’s prede-
cessor. According to the Respondent’s witness, no bargaining took
place from 1991 until it resumed in 1997.
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needed for collective bargaining. The information request in-
cluded data showing the hours of work, straight time, overtime,
and benefits on an average and on an individual employee’s
basis. It also included a request for data relating to the per-
formance of bargaining unit work by nonunit individuals.

On December 18, 1997, Lew responded to Marks’ informa-
tion request by supplying a one-page document showing, for
October 4, 1997, only, the names of certain employees, their
social security number, hourly rate of pay, total monthly hours
worked, gross pay, and adjusted gross pay. Accompanying this
document was a cover letter from Lew, stating that the one-
page document was responsive to items one through seven of
the Union’s information request. Lew further stated that the
Union had already obtained cost reports sought in item 9 of the
November 3 request, that those reports were available from
state authorities and that the information was not relevant.
With respect to the Union’s request for benefits information,
employee dependents, and employee use of vacation and sick
leave, Lew provided no information except to say that the bene-
fits in effect are those provided under the expired collective-
bargaining agreement. Lew did not respond to the Union’s
request for information concerning nonbargaining unit indi-
viduals performing bargaining unit work.

According to Peter Marks’ credible and unrebutted testi-
mony, he renewed his request for the information at each of the
bargaining sessions following his November request, stating
that the Union had not received the information and needed it.
On February 27, 1998, Marks sent another information request
to Lew asking for the information previously requested and for
some additional information, such as the names of agencies
referring individuals to work at the Home, their weekly hours
of work, shift, and unit worked. In paragraph 8, Marks also
explained why the cost reports were relevant to negotiations.
Finally, Marks expanded his request to include information for
all of 1997 (in addition to 1996, as previously requested) and
stated that the Home could supply the information on any basis
it desired, whether on computer disk or hard data.

Respondent provided no information to the Union, other than
the one-page document provided with Lew’s December 18,
1997 letter. Peter Marks testified that after sending the Febru-
ary 27 letter to Lew, Lew stated to Marks that he had given
Marks all that he was entitled to, that the Union did not need
the information, and that Marks could obtain information from
the welfare and pension funds. Marks explained that the funds
were separate from the Union and that he needed the informa-
tion from the Employer. Lew’s response was that the Union
had received all that it was going to get.

On December 5, 1997, shortly after bargaining was resumed
by Peter Marks, Local 144 Organizer Garth Swaby requested
that he be afforded access to the Employer’s facility on De-
cember 16, 1997. In his request, he stated that he was entitled
to access under the expired collective-bargaining agreement,
citing to the Board’s decision findings that the contract’s access
provisions had survived the expiration of the contract. When
Swaby arrived at Respondent’s premises on December 16, and
asked for access, he was denied access by Respondent’s admin-
istrator.

The parties stipulated that the access clause in effect at the
time the complaint in this matter issued was the clause con-
tained in the 1981-1984 master agreement which provides:

A. Visitation: The business representative for the union or
the union designee shall have admission to all properties cov-
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ered by this agreement to discharge its duties as representative
of the union. No employee may be called off his station by
the union representative without the employer’s consent,
which consent shall not be unreasonably withheld. The em-
ployer shall arrange to relieve the affected employee upon the
request of the union representative.

In New Surfside Nursing Home, the judge found that the ac-
cess clause had survived the expiration of the contract. 322
NLRB at 535.

By letters dated January 13, and February 27, 1998, Marks
reiterated the Union’s request for access and explained the im-
portance of the Union’s access to collective-bargaining negotia-
tions. He stated that access was necessary in order for Local
144 representatives to observe the work processes of people
performing bargaining unit work. Lew’s response to Marks’
request for access was that the Home did not have to let anyone
in, that he had a decision of the Board.

At the trial Marks elaborated on the necessity for the Union
to observe people at work. He testified that the Union needed
to have someone on site, who understood the industry, to ob-
serve whether the jobs were done in a way Marks might expect
and understand, and to see if there were safety problems. The
Union needed to see how the jobs were actually performed so
that it could translate those findings into contract negotiations,
to such matters as whether the pay rate reasonably related to the
duties performed and how the duties compared with those of
other employees in the industry.

Analysis and Conclusions

Request for Information

The U.S. Supreme Court resolved well over 30 years ago
that an employer has the duty to supply its employees’ collec-
tive-bargaining representative information that is requested by
the union that is necessary and relevant to the union’s perform-
ance of its responsibility. NLRB v. Acme Industrial Co., 385
U.S. 432 (1967); NLRB v. Truitt Mfg. Co., 351 U.S. 149
(1956); and New Surfside Nursing Home, 322 NLRB 531
(1996). The duty to furnish information turns on “the circum-
stances of the particular case.” NLRB v. Truitt Mfg. Co., 351
NLRB at 153. The standard used to determine if the informa-
tion requested is relevant is a liberal one. The Union needs
only to establish two factors: (1) that there is a probability that
the desired information is relevant and (2) that it would use that
information to carry out its statutory duties and responsibilities.
NLRB v. Acme Industrial Co., 385 U.S. at 437; and New Surf-
side Nursing Home, 322 NLRB at 534.

Subsequent to Lew’s receipt of the February 27 letter, Marks
reiterated his request and Lew responded that he had given the
Union everything they are entitled to and that, additionally, the
Union could obtain that evidence from the Local 144 Welfare
Funds. Respondent claims they filed the monthly union report
with the Funds every month.

At no time did either Lew or Eric Stuart, also counsel for Re-
spondent, ever complained that the information requested by
the Union was not relevant, or raised any other objection be-
sides saying that the Union had access to the information, that
the Union did not need the information, or that Respondent had
supplied it, referring to the single October 1997 report.

Under this standard, information related to employees’ terms
and conditions of employment is presumed to be relevant.
Atlanta Hilton & Tower, 271 NLRB 1600 (1984). It is well-
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established Board law that names of employees, their classifica-
tion, hours and wages, addresses, dates of hire, fringe benefits,
and date and amount of last wage raise are related to the em-
ployees’ terms and conditions of employment and are thus pre-
sumptively relevant information for the purpose of collective
bargaining.  Millar Processing Services, 308 NLRB 929
(1992); and Phoenix Co., 274 NLRB 995 (1985). An em-
ployer, therefore, on the union’s request, must furnish this in-
formation to the union.

With regard to information that is not presumptively rele-
vant, it is necessary to establish: (1) that it is relevant and (2)
would be used in connection with collective bargaining. NLRB
v Acme Industrial Co., 385 U.S. at 437, and New Surfside Nurs-
ing Home, 322 NLRB at 534.

In the instant case, Marks sent Respondent’s attorney, David
Lew, a letter dated February 27, 1998, restating the Union’s
demands for information for the years 1996 and 1997. The
demands are as follows:

1. The names of all full-time and part-time employees and
their job classification.

2. The number of straight time and overtime hours worked by
each full-time and part-time employee identified in response
to item 1 above.

3. The number of night shift (differential) hours worked by
each employee identified in response to item 1 above.

4. IRS Form W-2 compensation for each employee identified
in response to item 1 above.

5. The address, social security number, date of hire, marital
status, number of dependents, and current vacation entitle-
ment for each employee identified in response to item 1
above.

6. The date and amount of last increase received by each em-
ployee identified in response to item 1 above.

7. The names, referring agency, weekly number of hours
worked, shift and unit worked by each individual who worked
for the Home, through an employment agency and/or on a
temporary basis.

8. A complete copy of the cost reports submitted, including
any supplemental submissions, for reimbursement for Medi-
caid and from any other public entity or funding source for
years 1994, 1995, and 1996.

Marks expressed a preference in receiving the information
on a computer disk, but made it clear that the Union would
accept a hard copy.

I concluded that items 1-4 and 6 and most of the information
in items 5 and 7 of the Union’s requests constitute presump-
tively relevant information. They directly relate to terms and
conditions of employment and are necessary in order for the
Union to be able to carry out its duties as the collective-
bargaining representative of Respondent’s employees.

I further conclude that based on the credible testimony of
Marks that item 4, the average W-2 compensation by job classi-
fication, separately for full-time and part-time employees is
relevant to collective bargaining since it was requested to de-
termine how much people are earning at that location by job
classification. Also, the Union needed the information in order
to compare the Respondent’s employees earnings to the earn-

1149

ings of other employees in the field. It was needed to help that
Union to establish reasonable bargaining demands.

I also conclude based on the credible testimony of Marks
that item 5, which asked for the Respondent to furnish the so-
cial security number, marital status, and number of dependants
of the Respondent’s employees, was presumptively relevant. In
regards to the social security numbers, the Union requested this
information to use it to cross-check other information they re-
quested, including verifying the identity of employees. This
information would also be used to formulate bargaining de-
mands. The marital status and number of employee’s depend-
ant were asked in relation to fringe benefits. The Union needed
to know that information in order to be able to formulate pro-
posals concerning employees’ health benefits.

Based on the credible testimony of Marks, I conclude that
item 7, which asked for the Respondent to furnish the Union
the hours by week of any work performed in bargaining unit
classifications by nonbargaining unit individuals, was necessary
because the Union was concerned about the amount of bargain-
ing unit work which had been performed by nonunit members.
Respondent conducts a 24-hour a day, 7-day a week, 365-day-
a-year operation and the Union needed to know how much
money Respondent spent in subcontracting unit work which
would be performed by nonunit members, and how this as-
signment affects the overtime of employees in the unit. In the
February 27 request, the Union modified its November 3 re-
quest and asked for the names, referring agency, weekly num-
ber of hours worked, and shift and unit worked by each indi-
vidual who worked for Respondent through an employment
agency and/or temporary basis. The Union asked for this addi-
tional information because it was brought to Marks attention
that there were a number of agency workers working for Re-
spondent. The Union wanted to find out how many agency
workers were doing unit work. They were also interested in
learning to assess their relative strength collective bargaining.
Also, they wanted to know if Respondent was obtaining an
additional economic benefits from having agency workers do-
ing the job and this could affect the Union’s economic propos-
als.

Finally, based on the credible testimony of Marks, I conclude
that item 8, which asked for a complete copy of the cost reports
submitted including any supplemental submissions, for reim-
bursement for Medicaid and for any other public entity for the
years 1994, 1995, and 1996. These cost reports, which are
submitted to the Government to receive reimbursement, contain
economic information. Among other information, they contain
the amount of agency workers working for Respondent and the
amount of money Respondent pays to those agency workers.
The Union was entitled to this information to be able to evalu-
ate their economic proposals and demands. Also, by obtaining
this information, the Union would be able to tell how much
money in reimbursements Respondent is receiving. Respon-
dent contends that the Union did not need the information or
that it could obtain it from other sources, such as the health and
welfare funds, a separate entity from the Union. The Board has
consistently held that an employer’s belief that the information
requested is not needed or does not contain information the
union needs is not a valid defense. Providence Hospital, 320
NLRB 791, 795 (1996); Amphlett Printing Co., 237 NLRB 955,
956 (1978). Similarly, the Board has held that an employer’s
claim that a union can obtain information from other sources is
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not a viable defense. Alltel Pennsylvania, Inc., 316 NLRB
1155 (1995); New York Times Co., 265 NLRB 353 (1982).

To the extent the Respondent contends it provided a mean-
ingful portion of the information requested, that claim must be
rejected. The one-page document Respondent provided reflects
information for 1 month only; information was requested for all
of 1996 and 1997. Straight time and overtime hours were not
provided nor were shift differentials, W-2 forms,’ dates of hire,
marital status and dependents, date and amount of last wage
increase, sick leave, vacation, and other leave use and balance.

I find Lew’s testimony about the information requested was
contradictory, disingenuous, and simply not credible. He testi-
fied that the payroll information was provided through an audit
reflected in Respondent’s Exhibit 4. However, that audit cov-
ered a period ending March 31, 1996, while the Union’s infor-
mation request covered all of 1996 and 1997. Lew testified that
the part-time and full-time hours could be obtained from the
monthly report submitted to Marks, but later had to concede
that one would have to assume someone was a full-time em-
ployee based on certain hours. After additional cross-exami-
nation, Lew testified the November report would have to be
compared with 4 to 6 months to determine whether an em-
ployee was full time. However, as eventually conceded by
Respondent, reports for those additional months were never
provided.

Lew’s testimony concerning the provision of information re-
flects his conscious decision not to provide information. For
example, with respect to the Union’s simple request for the date
and amount of last wage increase, Lew initially testified that the
Union could obtain that information by comparing wages over
a S-year period. (Of course, as noted above, Lew did not sup-
ply this wage data.) Lew subsequently testified that there was
only one wage increase during the past several years but that he
would not advise Marks of this because Marks “knew” about
the increase. When pressed further on cross-examination, Lew
testified that “Marks” knew because Lew sent a letter to former
union president, Russo, notifying him of the wage increase in
1994 or 1995. Lew later conceded that Russo had been re-
lieved of his duties at the time the trustee was placed at the
Union, and was not there at the time Marks took over negotia-
tions. Lew also testified he “knew” Marks had the information
or could quickly obtain it based on Marks’ smile and attitude.

Right to Access

I conclude Respondent’s defenses of this issue is entity with-
out merit.

I conclude that the Union was entitled to access under Sec-
tion 8(a)(5) in order for it to responsibly represent bargaining
unit employees.

Soon after Marks commenced bargaining with Respondent,
Marks and Swaby requested that the Employer grant access to a
union representative to meet with employees and to observe
employee work processes. It is undisputed that these requests
were denied.

The Board has held that the denial of a union’s request for
access to observe employee work processes violates Section
8(a)(5) of the Act. In C.C.E., Inc., 318 NLRB 977 (1995),
where an identical request for access was made, the Board held
that the union must be granted such access in order to under-

3 W-2 forms are presumptively relevant. MBC Headwear, Inc., 315
NLRB 424, 427 (1994).
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stand the operation, working conditions, and employee jobs. It
explained,

[TThere can be no adequate substitute for the Union represen-
tative’s direct observation of the plant equipment and condi-
tions, and employee operations and working conditions, in
order to evaluate matters such as job classifications, safety
concerns, work rules, relative skills and other matters neces-
sary to develop an informed and reasonable negotiating strat-
egy. [Id. at 978.]

In the instant case, the Union sought access precisely for the
purpose described by the Board to be of significant importance
in bargaining: to observe employees at work, to observe how
the jobs were performed and to see how the pay rates relates to
duties actually performed so that the Union could utilize those
observations in contract negotiations. As Marks testified, the
need for this type of access was particularly acute here where
there had been a long hiatus in bargaining and the Union had a
new chief negotiator, who was new to Local 144.

In analyzing the statutory right of access, the Board has fol-
lowed the balancing test articulated in Holyoke Water Power
Co., 273 NLRB 1369, 1370 (1985), enfd. 778 F.2d 49 (1st Cir.
1985). This test balances the conflicting rights of employees to
be responsibly represented by their union against the right of
the employer to control its property. The Board held that
“where it is found that responsible representation of employees
can be achieved only by the union’s having access to the em-
ployer’s premises, the employer’s property rights must yield to
the extent necessary to achieve this end.” Id. Only where it is
found that a union can effectively represent employees by some
alternative means would the employer’s property rights pre-
dominate. Id.

It is the employer’s burden to establish “those factors which
would support a conclusion that its property right is paramount
to the union’s right of reasonable access.” New Surfside Nurs-
ing Home, 322 NLRB at 535, citing Hercules Inc., 281 NLRB
961 (1986). In the instant case, the Employer presented no
evidence or claim that its property rights should prevail over
the Union’s need for access. Nor did it in any way dispute the
reasons advanced by Marks for the Union’s need for access.
Accordingly, given the significant need of the Union to obtain
the information about employee work processes, especially
after a long hiatus in bargaining and where it is represented by
a new negotiator, the employees’ right to be responsibly repre-
sented by their union predominates.

Similarly, Swaby’s request for access to meet with employ-
ees was made in order for the Union to effectively represent
employees. In CDK Contracting Co., 308 NLRB 1117, 1121
(1992), the judge explained that “[p]ersonal contact with a un-
ion representative is typically essential to, and an integral part
of, employees’ exercise of Section 7 rights.” In Houston Coca-
Cola Bottling Co., 265 NLRB 766, 777 (1982), the judge also
addressed this fundamental Section 7 right, noting that this
access right exists in the absence of a contractual right of ac-
cess. See also NLRB v. C. E. Wylie Construction Co., 934 F.2d
234 (9th Cir. 1991).

I also conclude the Union had a contractual right to access in
addition to its statutory right. The amended complaint alleges
that in addition to the Union’s statutory right to access, the
Union is entitled to access under the expired collective-
bargaining agreement. At the beginning of the hearing, Re-
spondent’s counsel stipulated that the access clause in effect at
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the time the complaint issued in this case was the clause con-
tained in the 1981-1984 master agreement. This is the same
clause found to have survived the expiration of the contract in
prior New Surfside Nursing Home case. This factual deter-
mination was made by the judge’s connection with the Respon-
dent’s claim that it was not required to grant access. Respon-
dent’s asserted ground for denying access was that the collec-
tive-bargaining agreement expired. The judge rejected this
defense and in doing so explained that the Board has held that
access provisions of a collective-bargaining agreement survive
the expiration of the contract. 322 NLRB at 535.

Respondent disputes the validity of this finding. In support
of its claim that Judge Steven Davis made an erroneous find-
ings, Respondent submitted several exhibits, formal documents,
complaints, etc., from the prior New SurfSide case which I re-
jected. Respondent’s only avenue for challenging Judge Davis’
findings was to file exceptions to that finding with the Board.
Exceptions were, in fact, filed by Respondent’s counsel, Eric
Stuart, but they did not result in a reversal of Judge Davis’ find-
ing. Significantly, Respondent did not except to Judge Davis’
finding that the access clause survived contract expiration.*

Respondent contends that the complaint allegations relating
to the denial of access are barred by Section 10(b) of the Act.

Section 10(b) provides that “no complaint shall issue based
upon any unfair labor practice occurring more than 6 months
prior to the filing of the charge.” There is no dispute that the
charge was filed within 6 months of Respondent’s refusal to
provide access to the Union to meet with employees and ob-
serve employee work processes in late 1997 and 1998.

Respondent is claiming that the charge is time-barred be-
cause it should have been filed after the Union was allegedly
denied access in 1992. I conclude this defense lacks merits
because the access alleged in the amended complaint was sepa-
rate and distinct from any access requests Respondent contends
were made in the past 1962.

The access requests at issue here were made by the Union in
late 1997 and early 1998, for the purpose of observing em-
ployee work processes and meeting with employees. The in-
formation to be obtained from this access was needed to inform
collective-bargaining negotiations. This information was criti-
cal to the new union spokes person who was conducting nego-
tiations, after a long hiatus in bargaining. Thus, these requests
were separate and distinct from access requests union represen-
tatives may have made in the past to meet with employees.

The distinct nature of each access request made for informa-
tional purposes is underscored by the Board’s approach to
evaluating statutory 8(a)(5) access claims like that alleged in
the amended complaint. Under Holyoke Power Co. and C.C.E.,
informational access claims are very fact specific and subjected
to a balancing test. Accordingly, each access claim must be
analyzed under the balancing test weighing the union’s needs
against the employer’s property rights. The access request here
could not have been addressed earlier because it was of a dis-
tinct nature from the alleged denials starting in 1992, and was
not made until late 1997 and early 1998.

The fact that access for other purposes may have been denied
in the past does not render a separate and distinct violation

* Under the Board’s Rules and Regulations, Sec. 102.46(b)(2) and
(g), matters not included in exceptions are deemed waived and may not
thereafter be urged before the Board, or in any further proceeding.
Therefore, Respondent is bound by the judge’s findings.
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untimely. In Lakes Pilots Assn., 320 NLRB 168 (1995), the
Board, following the Supreme Court’s analysis in Machinists
Local 1424 v. NLRB, 362 U.S. 418 (1960), explained that a
charge based on occurrences within the 6-month 10(b) period
that represents a distinct violation standing on its own and does
not depend on acts that existed only prior to thel0(b) period is
not time-barred, even where it is closely related to similar con-
duct outside the 10(b) period. Section 8(a)(2) and (3) violations
that were similar to allegations in an earlier case and involved a
continuation of circumstances present at the time of the hearing
in the prior case. Finding the charge to be timely, the Board
distinguished that case from untimely charges where “the
unlawful character of . . . [the] conduct could be proved only by
reference to the conduct that had taken place before the 10(b)
period.” 320 NLRB at 170 (emphasis in the original).

In the instant case, the denial of access was a distinct viola-
tion that occurred within the 6-month limitation period and “in
an of [it]self” constitutes an unfair labor practice, without reli-
ance on unlawful conduct outside the 10(b) period. Further,
because the statutory claim is fact specific and requires the
application of a balancing test, weighing the Union’s need for
access to observe work processes against the Employer’s prop-
erty rights, it is a discrete claim that must be independently
evaluated and thus has no relation to prior access requests.
That is, whatever access issues may or may not have existed in
the past would have no bearing on this access request and the
application of the Holyoke balancing test here.

During the course of this trial, Respondent asserted that it
wished to amend its answer to include an affirmative defense
based on Jefferson Chemical, 200 NLRB 992 (1972), to bar the
General Counsel from litigating a contractual right of access
claim. In articulating its defense, counsel for Respondent stated
that “under Jefferson Chemical, or a legitimate extension of the
doctrine of Jefferson Chemical, counsel for the General Coun-
sel has an obligation to bring all allegations at the time of the
Judge Davis case, several years ago, including any claim for
contractual visitation, which they failed to do.”

The Jefferson Chemical doctrine is inapplicable to this case
because the facts and circumstances giving rise to the access
allegation did not take place until after the case before Judge
Davis was heard and decided. The doctrine applies to the Gen-
eral Counsel’s failure to litigate related violations involving the
same parties, known to (or which should have been known to)
the General Counsel at the time of the initial proceeding. As
recently explained by the Board in Frontier Hotel, 324 NLRB
1225-1226 (1997), Jefferson Chemical generally will not per-
mit the General Counsel to “relitiate the lawfulness of specific
conduct in separate proceedings by asserting that the conduct
violates different sections of the Act, and that a decision on the
part of the General Counsel not to include conduct encom-
passed by a pending charge in the complaint may bar a subse-
quent complaint concerning that conduct.”

The Jefferson Chemical doctrine is not jurisdictional or “a
rule of substantive law.” Public Service Co., 314 NLRB 1197,
1198-1199 (1974). It reflects a policy aimed at permitting
judicial economy and fairness. Id. The General Counsel pos-
sesses broad discretion in determining which cases to consoli-
date and its determination will be upheld absent a showing of
arbitrary abuse of discretion. Service Employees Local 87
(Cresleigh Management), 324 NLRB 774 (1997). Even where
the General Counsel fails to consolidate cases which the Board
feels should have been consolidated, the Board will not dismiss
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the complaint in the absence of a showing of prejudice to the
respondent. Id. at 776.

The Board has repeatedly held that allegations pertaining to
circumstances arising after a trial cannot be barred under Jeffer-
son Chemical. For example, in E. I. du Pont & Co., 311 NLRB
893, 908 (1993), it was held that 8(a)(2) and (5) allegations that
the employer dominated joint employer/employee safety com-
mittees were not barred by an earlier case alleging employer
domination in connection with a joint employer/employee de-
sign team because “the [10(b)] limitation periods for the six
safety committee began months after the trial in the Design
Teams case on May 2-4, 1989.”” [Emphasis in the original.]

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Similarly, in Great Western Produce, Inc., 299 NLRB 1004 tn.
1 (1990), the Board rejected a Jefferson Chemical defense as-
serted in a case where both proceedings involved unilateral
changes over nondriving tasks. There, even though the unilat-
eral changes were almost identical, the defense was rejected on
the ground that the second case involved tasks assigned more
than a year after the hearing in the first case closed. See also
Glover Bottled Gas Co., 292 NLRB 873, 884-885 (1989).

Based on the above analysis, I conclude Respondent’s Jeffer-
son Chemical is without merit.

[Recommended Order omitted from publication. ]



